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THE STATE OF NEW HA['lPSl'tlRE
SUPERIORCOURT

HILLSBOROUGH NORTH, SS.
NORTHERN DISTRICT

Siats of Nerd Hampshire

tt

Mlcfieel Addison

ThE State moves b scfiedule the bials of ihe felony indictnents pending

against th$ defendsnt before hls cap'rtal rnunter tial' The defendant obJes'ts.

The Gourt held a hearing on ths matteron April 5, 2007. Based on the partles'

submisslons and the applicable taw, the State s mqtion is GRANTED'

On lDecember 15, 2006, the Hlllsborough Coufi Grand Jury for the

Northem Distic't retumed two lndlafrnents against the defendant, charging him

wittr possesslon of a ffrcarm (0&$2572) and reckless conduct witn a' deadly

weapon (q6-S-2573). The indlctnents allege that on October 't5. 2006, the

defendant a convicted felon, posssssd a firearm and sngsged in reckless

conduct When he Oischarged thatfirearm al an apartnent building ln'Manchester,

New Hampshlre. On December 19,2006, the Hillsborough County Grand Jury

for the Soulhem Dlstrlct retumed two indidnents against lhe defendant, charging

him with armed obbery (06-S-2451) and @nspiracy to commtt robbery (0&S-

2452). T[e indkfnents allege that on October 11, 2006. the defendsnt

padcipadd in the arned. robbery of a convenience store in Hudson, New
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Hampchire" On February 20. 2@7, the Hillsborough County Gnand Jury for the

Northem bFtrlc't retunied an Indictnent charging the defendant with capital

murder, alleging lhat on Oc*ober t6, 2006, he purposetully caused the deth of

Manche$ter Potice fficer Mhhael Briggs.

The State now roquests that the Court schedule the twq felony indic-hnenls

pendlng ln thisludlclal dlstrlcttortlal beforbt|e capi&al mudertrlal.r The State

arguee that (1) If tre felony cases are not tried beiorehand, tliglty probative

evidence may bo excluded during the penalty phase of the capltal case; (2) tlre

felony ohorges would not be adjudicaied in a timely mannsr if they.were

sclreduled afterthe capital murder case; (3) because the felonles ocsrned ffrst

and wefe rindlcted before the capital case, lhey should be bled first; and (4)

becausd the capital murderbiel is not scheduled until September 2008, the

felony ca$es could betried bng bsfore t|ls date to dlmlnlsh any potelual

preiudice rsulting from pblicity from the felony tials-
' 

The defendantobjeds, arguing thatlhe india public,ity sunounding the

felony trials wlll rcsult ln preJudlce that may interfere with his right to a fair trial.

He also daims that he will not G able to receive a fair foial on the felony cfrarges

if they hre sclreduled before the capltal rnurder tial becauss of the publlclty

sunounding th"t oge. Lasty- the defendant argue! that scheduling the felony

biat afier the capibl murder case would not prejudice the State, because it coutd

still seek p admit evidence of non-adjudlcated crimlnal acfu at the penatty phase.

o The sEte ,has ffled a sfnlls moson In Hlllsborough County SupBrior Gourt S(ni& to ty fle twg
oaees pendlng ttrafe prior io the capibl murder casg,
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Thp Court finds the State s erguments pereuasive basically for two '

reasons: (1) the felony cases ocqrned first, were indidd before the capital case,

and, in thd otdinary courue, would be schedutsd first and (2) evidenca of any

convicflons the State may attain in the felony cases wonld probably be

admlsslHg aggravatlng factors for the lu.ry to consider in the penalt! phase of the

capital murder figt.

Generally, "proseq.rtoe have broad dlscretion in bringing chargl aghinst .

an acansAd." S@"_C+*: 133 N.H. 074, 6EO (1990). Afier i4dlciing a'

defendant, the State has a "constitutional dutyto make a diligent, good faith effort

to bring hlm or hsrl to trlalj Stete v. Hudson, t 1 I N.H 983, 966 (1979). The

Sbte "ha[sJ an interest and a duty, to see that cases are head In a speedy

fashbn." $Fev. LaPorte, 134 N.H.73, 78 (1991). Vlc{ims of crimealso have

an inl,grsl in the speedy disposition of criminal prooeedings, .as they have."[t]he

tight to have Incorwenlences assoclated vri$r participation in tfie criminal iusiice

process minimized." RSA 21-M:&k, l1(g). Hoilever, mafiers of trial scheduling

appear to lbe primarily at the judiciary's discretion- Gf S&rte v. Neteon, 103 N.H.

. 478,& (1961) fi{ince the Trial Judge 's in the b€st posltion to weigh what

lvquld be talrcst to both pardes, he has s,ide discretion as to whether to grant a

continuanbe lof tiaf]"): Supsr. ct. R.. 13 (? party, plalntiff or defendarrt,

subsequent to sixty days after entry of a suit, may by motim requesi that the

Court place a suit on the bial calendaf):'see glgq Cbmmonweelth v: Tavior, 204

' N.E-2d 170, 174 (Mass. 1999) ("Howwer, the prosecutor,s broad disqeton over

whetter a (xlip ls prosecuted must be consldercd in conjuncilon wlth the
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.judlcia$s wldg disEretisn as to wfisn a case goes to tnal")- This discretion

lecision is likelY to violate aappeaptq be limited only byuhetherthe scheduling t

defendanfls due process rights. See State v. Barham, 126 N.H. 631, 640 (19e5).

Hotbhg tre fetony trial at least two and a half years after the acts were

allegedly gornmitted would not advanie the State's or the vlctims' interesis in a

speedy tlFl. Moreorer. the felony crimes allegedly ocarned on Oc*ober 15,

2006, the day before the muder qf fficer Briggs. The Indlctrnents on those

felony were refumed sn Decembsr 15,2006, two months beforethe

rras indicted on the.capital murdercharge. The State has discretion in

rr ln whlcfi lt chgoses to prosecute cases, likely lnoluding the order in

whlch lt chooses to ty ofienses. The Court is reluctanl to interfere when, as

here, ttb Bbte logically seeks to try charges ln the oider of their occrrnenoe and,

Finally, the State has asserted its intent to $ubrnit evldenca of any

convlcton ft atiains on the fulony chages at s|e penalty stage to prove statjtory

or non+tatrtory aggrarratlng facbrs. Whether any non-adjudlcated oriminal

Indlcunenl.

conduct would be admlssible atthe penatty s&age ls certainly open to dispute and

fiaught with potential proof problems. See 6.s. Unitd State$ v. Gilbe.rL 120 F-

Supp.2d i+2, tSo-sO (D. Mass.2@0); Unlted States.v- Gooper,91 F- Supp.2d

90, 108 (D.D.C.2m0I Shtev. Pavis.912 F. Supp.2d 938,948-49 (E.D. La.

1996); $tate v. Cla 24 P.N 1006, 1030-31 (Wash- 2o0f ); State v. McCormlck,

3S7 N.E.2d 276, 278 (lnd- 1979). On the other hand,.the relevanco and

admlssibility of criminal convicfions during fre penalty phase are mush less
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subjec;t b dlsptfie, Seg g. Zant v. Steyens, 46? U-S. 862, BZ9, BSS (1983)

("Nothlng in the Unlt€d States Consfihrtlon prohiblts a Uialjudge fiom instruc'ting

a [capftal fngrder] jury that tt ,,roufO be appropriate to take account of a

defendanfs prbr crirninal record In rnarcr,g its sentencing d.1qmin6fisn:); Uniteg

States v. brandg. 353 F.Supp.2d 623, 631€2, 63+636 (E.D. Va. 2005); tn the

Matter olihe Personal Resbalnt of Lord, BS8 P.2d Bgb, 851- 53 (1994).

The defendanfs objec{ion is basd on the cnnem that pre-tuial publicity

u/i[ preiudlce bsth fiefelonytrial and the capftal murdertuiql if the felonytuiat is

soheduted first. The Court finds lhet scheduling tre felony bial fimt would not

create undue preJudlce to the defendaht at either tntal- The charges agalnst the

defendant have already gameled signlflcant attention from the media. and his

felohy tialwilt likely generate more of the same- However, ft is the edverse

nafure of the publiclQr, not morely its quontty,.that is critisal." $tate v. Smad, 136

N.H.639, 649 (1993).

At trls point, the defendant has not demonitrated the kind.of
"lnflamrnatory, adverse press' that would allow the coun to.$pscutate that the

fufure publioty surroundlng the defendants felony tidl rrould taint the jury poat

for the capital murder trial. See rd. Moreover, the passage of time is likely t6

dis$ipat€ any prejudicial efiect of this.pubticity before the capital murdertrial

commencbg. consldering thatthe oapital murdertnaf b not scheduled untl

septemsr 2008, the felony trial and lts attendant pubflclty wiil tikely subslde long

before thg derfendanfs fulal. See Smart, 196 N.H. at 64g; paton v, yount,467

U.S. 1025, 1032 (1S84). Addifiona[y; the defendant:s aleged innotvemenln lhe
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felony cases will.recsive publioity in any event as hls co.defendants'cases are

resolved oler the coming month6. Finally, any prejudioe resultng from pr+fial

pubticity wlll be addressed during rhe jury selecflon process. g9g Nelson, .i Oe

N.H. at 4{14. Forlhse same reasone, sctrduling the ielony charges fortrial

before thE capltat murder case wlll not jeopsrdlze the defendanfs right to a falr

een A. McGuir
idlng Justiie

trial on lhose ofiengqg.

' Forthe ebove reasons,. the State's riotion ls GRANTED.

SO ORDERED
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